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"application," into which conflict of laws elements may have entered, 17 
and that the result should not be influenced by the immaterial element 
of statutory duplication. 

a government's liability for brigandage against aliens 

The Jenkins case in Mexico has served to produce considerable dif- 
ference of opinion between the Department of State on the one hand 
and certain newspaper editors, on the other, as to the liability of 
Mexico for the acts of the bandits who seized and held Jenkins, an 
American consular agent at Puebla, for a large ransom. The news- 
papers urged an immediate ultimatum and the exaction of redress 
from the Mexican Government ; the State Department was more dis- 
posed to follow legal principles. The second phase of the case, 
namely, the alleged malicious prosecution of Jenkins by the Mexican 
Government, involves a different principle, to be discussed presently. 

It seems that Jenkins was taken from his house by several bandits 
who held him about a week for the ransom which Jenkins' attorney 
ultimately paid. The newspapers urged that the Mexican Govern- 
ment be forced immediately to repay the ransom and to pay an indem- 
nity for the injury to Jenkins. The State Department stated that such 
demands could only be made if the negligence of the Mexican Gov- 
ernment could be shown. The case is not without precedents, and it 
may be of interest to discuss it from the point of view of international 
law. 

Individuals, whether singly or in groups or in mobs, are not authori- 
ties of the State whose torts upon aliens immediately engage the 
responsibility of the Government. To bring that about there must be 
some independent delinquency of the Government itself, a failure, 
after opportunity afforded, either to prevent the injury or to punish 
the guilty. A government is not, as is so often assumed, a guarantor 
of the security of aliens. Under ordinary circumstances, it is merely 
under a duty to furnish governmental machinery which normally 
would protect the alien in his person and property. This does not 
mean that this machinery must be so efficient as to prevent all injury 
to aliens, but merely that it must be so organized that a violent assault 
by one individual upon another is only a fortuitous event and that 
under the particular circumstances all reasonable measures have been 
taken to prevent the injury and punish the guilty. As a corollary to 
this principle, a government's duty and consequent responsibility for 
breach are measured by its ability to protect the alien in a given case. 1 

"For examples of the difficulty of determining when a court is merely con- 
struing a statute and when it is applying to the statute a rule of conflict, see 
Langworthy v. Little (1853, Mass.) 12 Cush. 109; Emery v. Clough (1885) 63 
N. H. 552, 4 Atl. 796. 

1 Bowley (U. S.) v. Costa Rica, July 2, i860, Moore's Arb. 3032; Calvo, Droit 
international (6th ed.) sec. 1274, makes the "facilities at hand" the test of 
responsibility. Mr. Hay, Sec'y of State, to Mr. Dudley, Min. to Peru, Sept. 5, 
23 
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Commissioner Wadsworth in the United States-Mexican arbitration 
of 1868 expressed the opinion that the test of a nation's responsibility 
for injuries committed upon aliens in its territory by private persons, 
is the enforcement of the laws "with reasonable vigor and promptness 
to prevent violence when practicable, or failing in that to punish the 
offenders criminally, or to indemnify the injured party by (its) reme- 
dial civil justice." 2 

To render the Government liable, therefore, it has been deemed 
necessary for the claimant to prove some manifestation of actual or 
implied governmental complicity in the act, before or after it, either 
by directly ratifying or approving it,* or by an implied, tacit or con- 
structive approval in the negligent failure to use "due diligence" to 
prevent the injury,* or to investigate the case, or to prosecute and 
punish the guilty individuals, 6 or to enable the victim to pursue his 
civil remedies against the offenders. 8 

The "due diligence" rule, of which a few applications have been 
enumerated, naturally depends upon the circumstances of the case, and 
is sometimes expressed by the phrase that "ability is the test of 
responsibility." In the Jenkins case, in order to hold Mexico liable 
for the ransom, it would be necessary to show either that Mexico had 
had warning of the presence of bandits, as in the Baldwin case 7 in 1887, 
and had failed, though having the opportunity, to take reasonable 
police precautions to prevent the kidnapping or to apprehend the 
marauders, or that some other want of "due diligence" is imputable 

1899, 6 Moore's Dig. 806. But the apprehension and punishment of the guilty 
will be demanded. Borchard, Diplomatic Protection of Citizens Abroad (1915) 
sees. 86, 87. 

* Mills (V. S.) v. Mexico, July 4, 1868, Moore's Arb. 3034. 

" Kane's notes on arbitration convention with France, 1831. Phila., 1836, p. 
31. Piedras Negras claims (Mexico) v. United States, July 4, 1868, Moore's 
Arb. 3035. 

*Hubbell et al. v. United States (1879) 15 Ct. CI. 546 (Chinese indemnity); 
Alabama claim (U. S.) v. Great Britain, May 8, 1871, 6 Moore's Dig. 999; 
Evertss (Netherlands) v. Venezuela, Feb. 28, 1903, Ralston, 904. The recent 
case of "Pussyfoot" Johnson in London, where the police without resistance, 
it seems, permitted a mob to assault this individual, illustrates the rule of 
governmental liability. 

'De Brissot (U. S.) v. Venezuela, Dec. 5, 1885, Moore's Arb. 2868; Poggioli 
(Italy) v. Venezuela, Feb. 13, 1903, Ralston, 869; Renton claim v. Honduras, 
For. Rel. 1904, p. 363 (refusal to diligently prosecute and punish). Incidental 
grounds would be: inadequate punishment {Lenz claim v. Turkey, Mr. Hay, 
Sec'y of State, to Mr. Strauss, Mar. 25, 1899, For. Rel. 1899, p. 766) ; negli- 
gently permitting offender to escape {Lenz and Renton cases, supra) ; inex- 
cusable delay in investigating the facts (Ruden (U. S.) v. Peru, Dec. 4, 1868, 
Moore's Arb. 1655). 

* Unjustifiable pardon to the offenders (Montijo (U. S.) v. Colombia, Aug. 17, 
1874, Moore's Arb. 1421, 1444. Cotesworth and Powell (Gt. Brit.) v. Colombia, 
Dec. 14, 1872, ibid., 2050, 2085. 

' Baldwin claim v. Mexico, 1887, 6 Moore's Dig. 801. 
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to her. 8 In better organized states this "diligence" has been meas- 
ured by the Government's "ability" in the particular circumstances. 

Notwithstanding this general rule, cases have not been infrequent 
where a more rigorous test of liability has been imposed, notably 
against more poorly organized or weak states like China, Turkey, 
Morocco and formerly Greece. Here liability for assaults by private 
individuals has been predicated, not on any imputed governmental 
complicity or negligence, but on the mere failure to prevent the injury. 9 
Disregarding thus a certain assumption of risk on the part of an alien 
in visiting notoriously unstable countries or regions, the local govern- 
ment is apparently placed in the position of an insurer of the safety 
of aliens, at least of those that can claim the citizenship of powerful 
countries. The weaker countries, notwithstanding their lesser ability 
to protect aliens, are thus held to a higher degree of responsibility 
for their safety than strong states. This departure from principle has 
been strongly influenced by that factor in international relations which 
weights arguments according to the physical power of their propo- 
nents. 

While a consular agent is usually only a local resident business man 
who exercises minor consular functions, he has, nevertheless, been 
deemed to be entitled to a measure of special protection by the local 
authorities not enjoyed by the ordinary private alien. 10 His official 



"Marauders in Peru, 1899, 6 Moore's Dig. 806; Case of Miss Ellen Stone in 
Turkey, For. ReL 1902, 997-1023. Inasmuch as Jenkins was taken from his 
house in a populous city like Puebla, the presumption of negligence against 
Mexico is much stronger than if the capture had been made in an unsettled 
region. This factor was emphasized in 1907 by the British government in its 
demand on Turkey for reimbursement of the ransom paid for the release of 
Robert Abbott Reimbursement of ransoms paid has been demanded from 
defendant governments when actual or implied complicity or negligence has 
been alleged, e. g., in the failure to take proper steps to suppress brigandage. 
Synge and Sutor cases (Gt. Brit.) v. Turkey, in 1881, 72 St. Pap. 1167. Bor- 
chard, op. cit., sees. 88, 171. 

* Numerous cases of private murder of aliens in China, reported in For. ReL 
1880. Japanese subjects murdered in China, 1874, Moore's Arb. 4857; Drey- 
fus, Arbitrage international, 176, 177; Lieut. Cooper claim (Gt. Brit.) v. 
Turkey, 1888, 81 St. Pap. 178; Caldera (U. S.) v. China, Nov. 8, 1858, Moore's 
Arb. 4629; Hubbell v. United States, supra (based principally on treaty obliga- 
tion) ; Russia v. Turkey, 1826 (Turkey held liable for depredations of Moorish 
pirates) 13 St Pap. 899, 16 St Pap. 647, 657. Five cases of British subjects 
injured in Greece, about 1850, by acts of individuals, Baty, 116-118; Marcos v. 
Morocco, 1900 (1901) 28 Clunet, 205. Murder of Italian soldier in Crete, 1906 
(1907) 1 A. J. I. L. 158; (1006) 13 R. G. D. I. P. 223; Montijo (U. S.) v. 
Colombia, Aug. 17, 1874. Moore's Arb. 1421ft. (absence of power considered 
equivalent to omission to use it). Turkey and Morocco held responsible for acts 
of pirates from their shores on three occasions, (1905) 12 R. G. D. I. P. 563-565. 
"Insufficiency of the protective measures afforded," an alleged ground of lia- 
bility in certain cases in Turkey, For. Rel. 1807, p. 592. 

"Attacks on German consulate in Havre, 1888, in Messina, 1888, and in 
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position alone, however, should not serve to make the local govern- 
ment an insurer of his safety, although that doubtless renders it more 
difficult for the government to overcome the presumption of negligence 
ordinarily attaching to a notorious act of brigandage in a populous 
town. 

The second phase of the Jenkins case involved his arrest on the 
charge, subsequently dropped, of collusion with his captors, and the 
later charge that he had committed perjury in the course of the judi- 
cial proceedings. The State Department, which must have evidence 
that has not been made public, has taken the position that the charge 
of perjury is without foundation, prompted by malice against Jenkins, 
and has demanded his "immediate release." We shall leave aside the 
incidental questions raised concerning Mexican constitutional law in 
the matter of the separation of powers and removal of causes. It is 
a fundamental principle that every nation, whenever its laws are vio- 
lated by anyone owing obedience to them, whether citizen or alien, is 
privileged, free from interference by other states, to inflict the penal- 
ties incurred by the transgressor if found within its jurisdiction, pro- 
vided that the laws themselves, the methods of administering them, 
and the penalties prescribed are not in derogation of modern standards 
of civilized justice. 11 

The criminal procedure of foreign countries frequently contains 
harsh features and is deficient in many safeguards which American 
law provides for the benefit of the accused. This constitutes no 
ground for diplomatic complaint, the right of the United States being 
confined to a demand that its citizens be given the full and fair benefit 
of the system which does exist, without discrimination in favor of 
natives or other aliens. 12 An alien must submit to the inconvenience 
of proceedings that may be brought in accordance with law upon any 
bona fide charge that an offense has been committed, even though the 



Warsaw, 1901 (1889) 16 Clunet 250; Borchard, op. cit., sees. 86, 90. French 
and German consuls murdered in Salonica, 1876, 67 St Pap. 917; 5 Moore's 
Dig. sec 704, discusses cases in Venezuela, Peru, Nicaragua, Santo Domingo and 
United States. See the following authorities: Vattel, Chitty's ed., Bk. IV, ch. 
VI, sec. 75, p. 460; Phillimore, II, sec. 246, p. 263; Pradier-Foder6, IV, sec 
2108. 

But see case of Servian Vice-consul assassinated in Turkey, 1890, Baty, 224 
and Wipperman (U. S.) v. Venezuela, Dec. 5, 1885, Moore's Arlj. 3041, which 
were not taken out of the general rule of non-liability. 

"Mr. Marcy, Sec'y of State to Mr. Jackson, charge at Vienna, Jan. 10, 1854, 
2 Moore's Dig. 88; Ballis (U. S.) v. Venezuela, Feb. 13, 1903, Morris' Report, 
Sen. Doc. 317, 58th Cong. 2d sess., 375. Borchard, op. cit., sec. 42. 

a Mr. Marcy, Sec'y of State, to Mr. Jackson, Apr. 6, 1855, 2 Moore's Dig. 89 ; 
6 ibid., 275. See also the illuminating opinions in In re Neely (1900, C. C. S. D. 
N. Y.) 103 Fed. 626 and in Neely v. Henkel (1901). 180 U. S. 109, 21 Sup. Ct 
302 (by Justice Harlan). 
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charge may not be sustained. 19 The issue in the Jenkins case arises 
on the point of the bona fide nature of the charge. The State Depart- 
ment evidently regards the arrest as without probable cause, and dic- 
tated by malice. If that is so, there is no doubt of the duty of Mexico 
to release him and to pay an indemnity. 14 Jenkins' original refusal to 
give bail and his subsequent release on bail given by another does 
not weaken his case — though it might reduce the indemnity — if his 
allegations of fact are sustained. But the facts are disputed by 
Mexico. The case is purely a matter of law and unless other consid- 
erations dictate another policy, it would seem that arbitration should 
be resorted to. Unless the United States is absolutely certain of the 
facts, and even if it is, the policy of self-help involves consequences 
conducive neither to the peace of the world nor to the orderly develop- 
ment of international law. It is one of the defects of international 
law that self-help is admitted as a legal method for the redress of 
injuries, the plaintiff state constituting itself judge and sheriff. The 
political consequences of such measures, or course, cannot be predicted. 
Austria's insistence upon the privilege to resort to self-help in the 
redress of an alleged grievance against Servia brought about the 
World War. 

E. M. B. 

FREE SPEECH IN TIME OF PEACE 

The question of freedom of speech under the Constitution comes 
again before the country with the notable decision in Abrams v. 
United States (1919) 40 Sup. Ct. 17. On this case, and on those of 
Schenck, Frohwerk and Debs, 1 further legal discussion of the restric- 
tion of speech must, in the main, be based. 

Certain things are clear at the outset. There are principles at the 
base of our form of government on which all Americans can agree. 
The majority is to rule, and the minority is to obey. Correlative to 
this is the proposition that the minority shall have reasonable oppor- 
tunity to object before laws are passed, and to turn itself, by peaceful 
conversion, into a majority if so be it can. Finally, the minority may 
properly be restricted to action that is peaceable and non-destructive; 
it is not to object nor to persuade by blackjack nor by sabotage. 
Commonplace though these propositions are, it is well to state them. 



"Elihu Root in (1910) 4 Am. J. Int. Law, 527. Trumbull (Chile) v. United 
States, Aug. 7, 1892, Moore's Arb. 3255, and the following cases before the 
United States-Mexican commission of July 4, 1868: Collier (ibid. 3244), 
Atwood (ibid. 3249), Cramer (ibid. 3250). See also White (Gt. Brit.) v. Peru 
(1864) ibid. 4967 and "LoForte" (Gt. Brit.) v. Brazil (1863) ibid. 4925. 

"Jonan (U. S.) v. Mexico, July 4, 1868, Moore's Arb. 3251; Pratt (Gt. Brit.) 
v. United States, May 8, 1871, ibid. 3280; Underhill (U. S.) v. Venezuela, Feb. 
17, 1903, Ralston 45, 51. 

1 (1919) 249 U. S. 47, 204, 211; 39 Sup. Ct. 247, 249, 252; all the opinions 
were by Justice Holmes. 



